INTRODUCTION
TfHE ARTIST who paints a landscape has at his disposal all the colors of the spectrum, but the lawyer who drafts a dispositive instrument has available only a limited number of fixed types of present and future estates and other interests in property, legal or equitable. These are the chips with which the game of conveyancing is played, and, as to function, they may be roughly divided into family interests and commercial interests. They include the fee simple, the term of years, the reversion, the life estate, and the remainder. The first three are largely commercial, while the life estate and remainder are entirely noncommercial and of great utility in family settlements of property, especially those which seek to provide for more than one generation. The most sophisticated branch of the common law, the law of property with its concepts of temporally divided ownership, the trust, and the power of appointment, affords great flexibility of disposition, although in a number of situations at the price of considerable constructional uncertainty and legal technicality. 1 This article will discuss certain nontax aspects of the third member of this legal trinity, the power of appointment, concerning what it is, why to use it, and how to use it, primarily from the standpoint of the estate planner and draftsman.
It has been said that "the power of appointment is the most efficient dispositive device that the ingenuity of Anglo-American law. yers has ever worked out." 2 However, like most interesting things, it has a past, and this past is such that the present-day lawyer cannot be unmindful of it. Except by special custom in certain localities, the texts and leading cases from other jurisdictions afford sufficient guidance for the intelligent use of the power of appointment along common law lines. Where uncertainties still remain, expert drafting can eliminate most of them.
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THE POWER OF APPOINTMENT CONCEPT AND ITS TERMINOLOGY
The Restatement of Property defines the power of appointment as "a power created or reserved by a person (the donor) having property subject to his disposition enabling the donee of the power, within such limits as the donor may prescribe, to designate the transferees of the property or the shares in which the property shall be received."' 3 Essentially it is a discretionary power with relation to specific property, apart from any ownership thereof, to specify the appointees or their shares of ownership in the property. This definition expressly excludes powers of sale, powers of attorney, a power to revoke a trust, and a trustee's discretionary power to augment income out of principal or to sprinkle income or principal among a group of beneficiaries. However, it must be remembered that these are property concepts, some of which are treated as powers of appointment for tax and other purposes. In reality, one might say there are four general classifications of powers: (1) common law,' 4 (2) Restatement of Property,' 5 (3) state statutory,' 6 and (4) federal estate tax.. 7 In estate planning and drafting, a lack of awareness of what fact situations may be legally classified as powers of appointment and how they operate can result in unintended creation or exercise with adverse results. For example, a trustee's discretionary power to sprinkle income or principal among trust beneficiaries is treated as a power of appointment," 8 and a conveyance of land to A for life, remainder as he shall appoint, with a gift to A's heirs in default of appointment might attract the Rule in Shelley's Case if A appoints the remainder to his heirs or does not exercise the power. 10 As a matter of terminology, the law of powers has its accepted definitions. The creator of the power is the donor; the recipient of the power is the donee. The persons to whom or for whom the appointment may be made are the objects of the power, and persons outside this class are known as strangers to the power. The person to or for whom an appointment is made is the appointee, and the person who is to receive the property in default of effective appointment is the taker in default. The property subject to appointment is the appointive property, and the making of an appointment by the donee is called its exercise. 20 
II ABSOLUTE INTEREST IN DONEE VERSUS LIMITED ESTATE AND POWER OF APPOINTMENT
The beneficial absolute owner of property has as an incident thereof certain wide powers of disposition. The magic of the power of appointment enables such an owner to confer these powers of disposition in the form of a power of appointment upon either a nonowner or a limited owner of this property and thereby make him, in practical effect, the absolute owner. Thus, if the owner conveys property to A for life and at A's death to such person or persons as A shall appoint by will, although A's ownership terminates at his death, his power of appointment enables him to dispose of the property by will as he sees fit. If, on the other hand, the fee simple owner transfers his estate to A, rules regarding restraints on alienation prevent him from withholding from A such incidents as the freedom to transfer by deed or will or to have the property pass by intestate succession. 2 ' As stated above, such limitations may in effect be accomplished, however, by conveying to A a limited estate with a power of appointment in fee, by virtue of which A may be given the principal powers and prerogatives of fee simple ownership without all the incidents thereof. Except as provided by some statutes, "-Heid v. Fortunato, 15 Del. Ch. 367, 138 At. 606 (Ch. 1927) ; Cushing v. Blake, 80 NJ. Eq. 689 (Ct. Err. & App. 1879); RESTATEMENT, PRoPRTY § 312, comment i (1940) .
But cf. Patrick v. Morehead, 85 N.C. 62 (1881).
20 RESTATEMENT, PROPERTY § 319 (1940) . this will not enlarge such estate into a fee or expose the limited owner to all of its burdensome incidents. 22 However, because of the general prevalence of fee simple presumption statutes, great care must be taken to create an express life estate coupled with such a power and a valid remainder in default of appointment. 23 If there is a general devise with an attempted gift over of what remains undisposed of by the first taker, such a gift over is generally held invalid because it prevents devolution of the fee simple by intestacy. 24 However, some cases and statutes cause such a limitation to create a life estate with a power to appoint the remainder in fee.
III KINDS OF POWERS OF APPOINTMENT
Common law powers of appointment are classified in a number of ways, but only two of these classifications are generally involved in the drafting of wills and trusts. These are the manner in which a power can be exercised and the scope of the power granted. As to manner of exercise, this may be done by deed, by will, or by either deed or will. The Restatement defines the power to appoint by will only as a testamentary power, while the other two are classified as powers presently exercisable.
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As to scope, the Restatement classifies powers as general and special. A power is general if it can be exercised wholly in favor of the donee or his estate. It is special if it can be exercised only in favor of persons other than the donee and if the donor has not manifested an intent to create or reserve the power primarily for the donee's benefit. 27 However, these four groupings according to manner of exercise and scope will not accomodate all powers of appointment. For example, a power to appoint to anyone except the donee or his estate is neither general nor special, and the power in a donee aged twenty-five to appoint by deed when he attains age thirty is neither presently exercisable nor testamentary. Such powers are fairly numerous and are classified as hybrid powers.
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Another common law classification of powers of appointment, which the Restatement expressly refuses to recognize, 29 is based upon the proprietary interest of the donee in the appointive property. Under this classification powers are either appendant or appurtenant, in gross, or simply collateral. If the donee has an interest in the property which is affected by his exercise of the power, an appendant or appurtenant power is involved, e.g., to A for life, with power to appoint in fee by deed, and A conveys the possessory estate in fee simple to B. 30 If the donee's interest is not so affected by an exercise, the power is in gross, e.g., to A for life, remainder as he shall appoint by will; 31 and if the donee owns no interest in the property, the power is simply collateral, e.g., to A for life, remainder as B shall appoint. 2 While powers appendant to a limited estate are valid and useful today, a power of appointment appendant to a fee simple seems anomalous and of questionable utility; and though it was valid by English common law, modem American cases generally hold that when such a power is attached to a fee simple estate, it is either void or merges with the donee's estate. 3 3 The Restatement takes the position that every power of appointment is void to the extent that its exercise divests a beneficial interest owned by the donee, e.g., property is conveyed to A for life, remainder as A shall appoint. The rationale is that the power exists exclusively over the remainder and not over the life estate. This is contrary to the old common law theory but strictly true analytically because the life tenant has two interests, a life estate and a power of appointment. 4 Powell states that the power appendant as to a fee still exists in some juris- v. Nixon, 180 N.C. 195, 104 S.E. 352 (1920) ; Browning V. Bluegrass Hardware Co., 153 Va. 20, 149 S.E. 497 (1929) .
"t REsTATEMENT, PROPERTY § 325 (1940) . [Vol. 1964: 32 dictions and may be used when necessary to evade present-day archaic restraints on married women as to contracts and conveyances of their separate property. 85 IV SOME REASONS FOR THE USE OF POWERS OF APPOINTMENT When it is desired to arrange for one's property to be enjoyed by more than one generation, the power of appointment seems to be the most efficient method by which one may so control the devolution of his property as to avoid the normal risks of improvident loss by his beneficiaries and at the same time preserve flexibility of disposition and achieve increased technical freedom in long-term property settlements. 8 6 The estate planner and draftsman, however, must carefully weigh the pros and cons in each case as to both the question of whether a power should be created or whether an existent power should be exercised in the light of the persons and property involved and certain rules of substantive law which bulk large concerning both the creation and exercise of powers. Some of the reasons why a power of appointment may be effectively used include:
(1) Uncertainty of the future. The power of appointment imparts a needed element of elasticity in the settlement of the average estate. For example, assume that T has a wife and three children, A, B, and C. If T consulted an attorney about planning his estate and drafting the necessary dispositive instruments, including a will, T would probably express only the general desire that his wife have his property for her life and that his children receive it in equal shares at her death. The attorney's legal experience and knowledge of such matters would immediately suggest some of the probable future contingencies. For example, T's wife may predecease him; more children may be born; some may predecease T, and others may predecease his wife if she outlives him; one or more of such children may leave issue or a widow or both; child A may make a million, B may marry a million, and C may become mentally or 11r See 3 POWELL 388 (1952) , where the author concludes that the Restatement's "recognition of the death of powers appendant was a trifle premature." See also Norflect v. Hawkins, 93 N.C. 392 (1885); Levy v. Griffis, 65 N.C. 236 (1871).
8' STEPHENSoN, DRAFTING WILLS AND TRUST AGREEmENTs: DissPosiTVE PROVISIONS § § 4.3, 4.4 (1955) [hereinafter cited as STEPHENSON] presents some fifteen nontax reasons for utilizing powers of appointment in estate planning.
Vol. 1964: 32]
physically a cripple. Under these circumstances, equality of shares would be a poor distribution. Moreover, family changes are not the only factors which T must consider. Other uncertainties, including ever changing social, political, legal, and economic conditions, must be borne in mind. By using a power of appointment of sufficient flexibility and duration so that ultimate disposition is left to the discretion of the donee, T may avoid a too rigid plan of disposition, lessen the necessity for including alternative beneficiaries and complicated contingency provisions in his will, and postpone final settlement of his estate until many years after his death. In his will Lord Mansfield put the matter succinctly:
Those who are nearest and dearest to me best know how to manage and improve, and ultimately in their turn to divide and subdivide, the good things of this world which I commit to their care, according to events and contingencies which it is impossible for me to foresee, or trace through all the mazy labyrinths of time and chance.
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(2) The human element: mother and children. The will of Robert Young, who was killed in the Civil War, seems to provide a good example of planning which recognized this factor. It said: "To my beloved wife I give all my estate, real, personal and mixed, to be managed by her (and that she may be enabled the better to control and manage our children), to be disposed by her to them in that manner she may think best for their good and her own happiness." 8 8 It was held that the widow was trustee of this estate for herself and her children, with power to appoint the principal to them as she saw fit. To the contention of the children that they were absolutely entitled to the property at age twenty-one, the court declared:
And by the good of the children, he did not mean their pecuniary advancement only or mainly; but their moral, mental and religious training and their filial duty and subjection .... It is true, the mother's control over, and duties to the child, do in one sense partly cease at the child's majority; but it is equally true, that just then the child's filial duties to the mother begin afresh, and ever grow and grow, as he goes forward to manhood and she backward to childhood. Thus, it would seem that a power of disappointment in the widow might greatly aid in the rearing of the children and the happiness of 39 Id. at 314. [Vol. 1964: 32 the mother, since an unruly child or a forgetful adult could not with proprietary impunity be unmindful of his mother. However, this case also points out the possibility that as she grows older, the mother will have decreasing capacity of decision, and she may fall under the domination of one of her children who might not be the most deserving member of the family.
(3) Avoidance of probate. 'Another important reason for creating a life estate and remainder in property is the avoidance of expenses and the delay and uncertainties incident to the probate of a will at the life tenant's death. This may be assured by a fixed life estate and remainder or an estate by which the life tenant has a power to appoint by deed only, with a remainder over to the extent that the power is not effectively exercised. However, if the life tenant is given a general power of appointment which is either presently exercisable or testamentary and it is exercised by his will, the property may not go directly from the donor to the donee's appointees or the takers in default. It may have to pass through the hands of the donee's executor in order, for example, to effect the transfer or to pay the donee's debts; 40 and if a trust is involved, the property may be subjected to both extra executor's and trustee's fees under this arrangement. 41 If the orthodox common law theory of powers were applied and the donee's appointment were read back into the donor's deed or will creating the power, there would be but one fee payable under these circumstances. 42 If the power is general and the trust ends at the life tenant's death, it creates problems as to both the trustee's duties regarding the property and its inclusion in the donee's estate. 43 The draftsman creating or exercising a power of appointment must obviously be alert to these problems and should explicitly cover the question whether or not the property is to pass through the estate of the donee.
(4) Avoidance of claims of the donee's creditors. As previously stated, it is the basic theory of powers of appointment that a power is not property and the appointee acquires ownership from the donor rather than from the donee.4 Since property ownership is essentially an aggregate of controls, however, in some situations the donee's extensive control over the property subject to his power has caused him rather than the donor to be treated as its real owner. 4 5 In the case of a general power, if the donee exercises this power and his own assets are insufficient to pay his debts, his creditors may reach the appointive property under the equitable assets doctrine in preference to any appointee other than a purchaser for value. 40 Since a power of appointment is not property but a mere discretionary power, it is the common law rule that the subject property may not be reached by creditors of the donee so long as the power remains unexercised and the donor and donee are not the same person. 47 It has been said that "the power of a person to appoint an estate to himself is no more property than his power to write a book or sing a song." ' 48 However, since a general power is in reality a blank check or deed of the property executed by the donor and only awaits the donee's filling in the payee or grantee's name, there is some justification for treating it as the donee's property from the standpoint of his creditors. The Bankruptcy Act provides that an unexercised power which is exercisable for the donee's own benefit passes to his trustee in bankruptcy, 49 but this provision has been held not to include a general testamentary power.Y 0 Some states have by statute changed the common law rule as to creditors of a donee life tenant by making him owner in fee of the property subject to the power. 5 1 The special power differs fundamentally from the general power and is considered a fiduciary relation rather than property. Thus, in case of a special power not itself involving a fraudulent conveyance from the donor, the donee's creditors cannot reach the " See note 5 supra. 4r See note 7 supra. 4" RESTATEMENT, PROPERTY § § 329, 330 (1940) 14 (1948) . See also note 91 infra.
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property and thereby benefit a person to whom he could not appoint.
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A counsel of caution seems in order here as to creation and exercise of powers. If the donee of a general power has insufficient assets of his own to pay his debts, such a power should never be exercised in favor of a volunteer. If the donor has real concern about the possible debts or other liabilities of his beneficiary, any estate plans might be wrecked if a general power is given to such-a beneficiary because it cannot be insulated against the donee's creditors by provisions of the creating instrument. 55 In states having severe limitations on spendthrift trusts, a discretionary trust may be the best solution. 54 (5) Avoidance of marital property rights of the donee's spouse. If a donor wants to prevent the spouse of a donee-beneficiary from acquiring some of the subject property contrary to the beneficiary's wishes, he can confer what practically amounts to fee ownership through the use of a life estate and general power of appointment. Relying upon the basic theories that a donee has a mere power and not ownership of the property subject to the power and that upon an appointment title passes from the donor to the appointee, 5 5 it is held that such rights as dower, curtesy, inchoate rights in the nature of such interests, or a statutory forced share do not attach to the appointive property, whether the power be general or special, exercised or unexercised. 5 6 However, if the donee specifically appoints the property to his own estate, a compulsory forced share statute in favor of the widow who elects against his will might subject the property to her claim.
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By statute in many states a subsequent marriage revokes a prior will either entirely or as to the spouse, with certain exceptions including a will exercising a power of (1940) . appointment unless the appointive property would pass in default of appointment to the testator's heirs. 8 
V THE CREATION AND EXERCISE OF POWERS OF APPOINTMENT
A. Creation of Powers No particular word formula is required to create a power of appointment. If the instrument which is alleged to create a power of appointment meets the formal requirements for the validity of a deed or will, it may create a power if the donor so intends.5 0 Such a formally sufficient deed or will means an instrument legally valid to create the interest which will arise by the exercise of the power. Thus, an otherwise valid oral lease could not create a power in the lessee to convey a fee simple in the subject land because of the uniform requirement of a signed written instrument to transfer an interest in land. 6 0 Since no particular language is necessary to create a power, any words sufficiently definite to disclose its nature, the donee, and its objects are sufficient. 61 A power may also arise by implication. 2 Assuming that a power has been created, its nature and extent are a matter of construction of the language used in the light of the surrounding circumstances. 63 For example, it has been held that a power to sell does not include a power to mortgage,6 but a general power of appointment presently exercisable includes the power to mortgage. 6 5 u8 N.C. GEN As to the creation of powers of appointment, there are of course hundreds of borderline cases involving the construction of ambiguous language, including the question whether certain words and facts create a power or a trust. 66 Typical cases involve directions by a testator to his executor or another to distribute property among the testator's "friends" or "relatives" or the like. These directions are variously held to create an absolute gift to the named person, 67 a void trust for want of a definite beneficiary, 6 or a valid power of appointment with the named party as the donee. 69 The wide range of results is due in part to different requirements as to certainty of objects for a power of appointment and the beneficiaries of a trust. As will be seen, a group designation such as the testator's "friends" is valid as a power if any appointee meets the description, but it is invalid as a description of trust beneficiaries unless the court can say of any given person that he was or was not a "friend" of the testator. The Restatement of Property, promulgated in 1938, in discussing a power of appointment with objects described by group designation, stated that "if the group is so described that some persons might reasonably be said to answer the description then the power is valid, but an appointment thereunder may be invalid if it cannot be determined whether the appointee answers the description." 70 When it was originally published in 1935, the Restatement of Trusts required generally that every trust to be valid must have a definite beneficiary ascertainable within the perpetuities period. 71 Honorary and discretionary trusts have been cited as exceptions to the requirement of a definite beneficiary who can enforce the trust or hold title to the equitable interest. Thus, a bequest "to such of testator's friends and in such amounts as A shall select" creates a valid power, 72 but a bequest "to A in trust for such of testator's friends as A shall select" is void as a trust for lack of definite bene- ficiaries3 3 In passing upon the validity or invalidity of such an arrangement, courts seem unwilling to distinguish between a trust for the benefit of "objects of benevolence" or "public purposes" or "friends," which is clearly void for uncertainty or lack of a definite cestui, and a trust which gives the trustee a power to select from among such persons or purposes. Unfortunately, this represents the majority American view. 74 In the 1959 revision of the Restatement of Trusts, the necessity for an ascertainable beneficiary is retained, but the selection of a beneficiary by the trustee or another person is permitted under a power, unless the class is "so indefinite that it cannot be ascertained whether any person falls within it."70 Thus the arrangement may be upheld with a power of appointment if the power is exclusive, and presumably it will be upheld as a trust after the appointment occurs. 7 6 However, this attempt to align trust law with property law is "ought" law rather than "is" law, and a gift by will "to my executor in trust to dispose of the same among my friends" remains a trap for the unwary as a matter of trust law unless the term "friends" is sufficiently certain for a court to be able to say of any particular person that he either does or does not qualify as such a "friend." 77 A power may be created subject to a condition precedent, 78 or it may be in favor of single, multiple, or alternative donees. 7 9 In spite of arguments against the delegation of one's power to make a will and violation of statutory formalities for wills and codicils, both inter vivos and testamentary creation of a power of appointment to alter one's will or dispose of his property are upheld on the theory that the donee's exercise of the power is an event on which title shifts from the donor to the appointee 8 0 Although the objects of [Vol. 1964: 32 the power acquire no interest under it until an appointment is made, once a power is created, it is irrevocable unless the donor has retained a right to revoke it. 81 As previously pointed out in the discussion of different types of powers and the purposes to be served by them, the selection of the type of power depends upon the objectives which the property owner wishes to accomplish. If the purpose is to give the donee what amounts for all practical purposes to a fee simple but without its incidents and liabilities, this can be largely achieved by adding a special or general testamentary power to a life estate. Such a donee may be given a power to appoint to anyone in the world except himself, his estate, his creditors or the creditors of his estate and still avoid taxation under the federal estate tax.
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The subject property may be made taxable to the donee's estate and the benefit of the marital deduction acquired by coupling the donee's legal or equitable life estate with an inter vivos special power of appointment and a general testamentary power of appointment over the remainder in fee. Of course, one of the principal reasons for utilizing a power of appointment is to achieve flexibility by giving wide discretionary powers of appointment to the donee and thereby extending the donor's ultimate property settlement into the distant future while at the same time saving taxes and other costs.
In summary, the following points regarding the creation of powers of appointment should be carefully dealt with: certainty as to the type of power, whether general or special, presently exercisable or testamentary; explicit provision as to types of interests the donee-may create in exercising the power, including the power to create new powers; certainty that the power authorizes conveyance of the fee when the donee of a power is life tenant of the appointive property; allowance of blanket exercise or the requirement of express reference to the power; provision for exercise by an instrument executed prior to the creation of the power; express designation of the power as exclusive or nonexclusive; appointment of an alternative donee should the donee predecease the donor; inclusion of a default clause covering total or partial failure of exercise and inclusion of a hotchpot clause if the power is special; provision allowing or not allowing release, total or partial, and stating the mechan-ics; express provision as to termination of the trust and transfer of the property where a trustee is also donee of the power; specification or other provision concerning the governing state law; and careful calculation to make certain that the trust does not have a maximum duration in excess of the perpetuities period when a corporate trustee which may exercise the power or acquire such power by succession is involved. 8 3 B. Exercise of Powers of Appointment For the valid exercise of a power, the concurrence of three factors must be established: that the transaction meets formal legal requirements, that the donee intended to exercise it, and that the exercise is within its scope. 8 4 Formal legal requirements for the exercise of a power include the necessary legal capacity of the donee and the proper form of the instrument employed, i.e., a legally valid deed or will. 8 5 To whatever extent the exercise of a power of appointment is regarded as a mere event upon which the title to property shifts and not as a conveyance, legal capacity of the donee seems immaterial. 8 6 However, since it is legal policy to protect persons who are non sui juris against their assumed indiscretion, the present general requirement is that the donee must have the same legal capacity with respect to the appointive assets as would be required for a conveyance of his own property. 8 7 As to release of a power by an infant donee, the common law distinguished between powers appendant and those in gross or merely collateral and refused to sanction release of the first type because it involved the infant's own property. 88 No such distinctions were observed concerning an adult married woman, and as donee of a power of appointment, she could transfer property which she could not otherwise convey because of the disability of coverture. 9 Some states provide by statute that the execution of a power by will requires a validly executed will, something an infant is unable to do. 00 "STEPHENSON § § 4.11, 4.12.
" RE TATEMENT, PROPERTY § § 345-47 (1940 PROPERTY § 345 (1940) .
"0 RETATEMENT, PROPERTY § 346 (1940) Because it is not presently exercisable, the donee of a testamentary power of appointment can neither exercise it by deed nor make a binding contract to devise the appointive property. 9 '
As hereafter noted, the question whether a special power is exclusive or nonexclusive is one of construction, and the present-day preference is for the finding of an exclusive power. By the older strict rule, a special power to appoint "between" or "among" the members of a group was usually construed as a nonexclusive power, thus raising the question of illusory appointment. 2 As to the requirement of special formalities in the execution of a power, such as a condition that a will executing a testamentary power have more than the legally required number of witnesses, 93 their observance is generally mandatory, but in some states such unnecessary gestures have been statutorily nullified. As to manifestation of an intent to exercise a power by deed or by will, this may occur either by explicit language or by implication. In the absence of an explicit exercise of a power by direct language, it is a question of construction whether there has been a sufficient manifestation by the donee of an intent to exercise the power. 9 5 For wills, a form of express exercise is the so-called blanket exercise which disposes of the donee's owned and appointive property together to the same individuals, e.g., "all property which I own or over which I have power of appointment I devise as follows ... ." Almost without exception it is the common law rule that the gift in a will of "all my estate" or "the residue of my estate" does not exercise a testamentary power of appointment, because the power is not property. 96 In a number of states there are statutes, some restricted to general powers, which provide that a general or residuary devise or 01 Childs v. Gross, 41 Cal. App. 2d 680, 107 P.2d 424 (1940) bequest of a testator's property includes property over which he has a testamentary power of appointment unless a contrary intent appears by the will. 97 These statutes seem justifiable because of the wide use of general testamentary language and the proneness to regard appointive property as one's own, especially where the donee has a life estate with a testamentary power of appointment over the remainder.
According to the common law, a deed or will which did not specifically refer to a power was presumed not to exercise it. 08 In the language of Justice Story, often repeated in the cases, three classes of cases are held to exercise a power: those where there is a reference to the power, those where there is a reference to the appointive property, and those where the provision in the will or other instrument executed by the donee of the power would be ineffectual unless it exercised the power. 99 Specific reference to the power seems the clearest evidence of intent to exercise it. If the donee had a life estate in the property and a power to appoint the fee by deed or will and appointed by deed without mention of the power, it has been held that only his life estate passed because an intent to exercise the power was not clearly manifested; 100 however, the better reasoning and result would transfer the fee. 10 1 If the donee owns no other interest and conveys the property by description of the appointive assets but without mention of the power, this constitutes an exercise of the power under Story's second or third class. 10 2 A power may be exercised by implication when this seems to be required to carry out the purpose expressed by the donee of the power. (1940) . See also Schaeffer v. Haseltine, 228 N.C. 484, 46 S.E.2d 463 (1948) ; N.C. GEN. STAT. § 31-43 (1950) . For what may constitute sufficient evidence to rebut the presumption, see 9 WIGmORE, EVmENc E § § 2461-72 (3d ed. 1940 To summarize regarding exercise of powers of appointment, certain points previously mentioned should be carefully observed. The exercise of a power of appointment requires no particular word formula, and as indicated, it is a question of the intention of the donee, provided the proper formalities have been met. However, the instrument which creates a power of appointment should specify with particularity the manner of its exercise, and in the exercise of the power by the donee, specific reference to the creating instrument and to the power should be made. Also, if there are particular restrictions, such as the giving of written notice to the trustees of the property or the procurement of the required consent of another person, these should be carefully observed and followed. Where a special power is being exercised, the draftsman should be very careful to see that the appointees are objects of the power; and if the creating language of the power leaves open the possibility that the power might be nonexclusive, then a substantial appointment should be made to each object of the power. Express exercise or nonexercise is the only safe rule. If future interests or additional powers are to be created by the exercise of the power, particular care is necessary for protection against violation of the Rule Against Perpetuities,1 04 especially in states having the statutory rule that the residuary clause of a will presumptively exercises any testamentary power held by the testator. 1 0 5 Here the draftsman of the will must be careful to distinguish between owned and appointive property.
In determining whether a power should be exercised, general and special powers differ when there is no default clause. If the power is special, failure to exercise the power may result in the court's making a per capita distribution of the property to the objects of the power either by treating it as an imperative power or power in trust or by implying a gift in default of appointment to them. 10 If a general and unexercised power is involved, the property usually (4) (1940) . reverts to the donor or his estate. 1 0 7 However, if an attempted exercise is ineffective, it may be awarded to the donee or his estate under the doctrine of capture, whether or not there is a default clause. 108 If there is a default clause, as to the power's exercise, the donee must consider, in addition to such factors as taxes and subjection to claims of the donee's creditors or his surviving spouse's rights, whether the form of the default clause is sufficiently explicit to avoid litigation over the shares in which the takers in default will receive the property, and whether they are capable, both legally and practically, of being its owners as the clause provides. 109 
VI SCOPE OF POWERS oF APPOINTMENT-GENERAL AND SPECIAL
As to the scope of the power granted, there are several different aspects in which it may be greater or less. First, the donor may give the donee carte blanche in the choice of appointees, or he may impose rigid restrictions or negligible ones. The principal classifications in this respect are the general power and the special power, which have been discussed earlier. If property is transferred to A for life, remainder as he shall appoint, this creates a general power, and A can appoint the remainder to anybody in the world, including himself or his estate. 110 Between general and special powers then, the determining factor is whether or not the donee may appoint to himself or his estate. Under a special power, the donee is restricted to appointing to a specifically named group of persons and cannot appoint to himself either directly or indirectly."' Second, as to a special power, the donor can limit not only the objects but also the type of interests the donee may create in the appointees. 1 as to both types of interest creatable and possible appointees. It is well settled that the donee of a general power may appoint the subject property with the same freedom that he might convey his own property because he can first appoint it to himself and then convey it as owner. 113 He may appoint the property outright or in trust, 114 create life estates and future interests,". 5 create new powers and impose conditions and limitations upon such appointment,"1 6 or mortgage the property."1 7 The donee of a special power may, with certain exceptions, appoint the property in the same way. As to the scope of a power in terms of interests creatable thereunder, if the creating instrument is not specific, litigation to construe the instrument and find the donor's intent is likely. This is particularly true where a power is special as distinguished from general. However, for both the creation and exercise of powers, the only safe course is explicit draftsmanship. VII
SPECIAL SCOPE PROBLEMS OF SPECIAL POWERS OF APPOINTMENT
There are a number of other aspects of the scope of a special power: e.g., (1) its objects, (2) the interests creatable under it, (3) whether it is exclusive or nonexclusive, (4) whether it is mandatory or discretionary, (5) whether it is releasable in whole or in part, and (6) whether new powers may be created. These may be illustrated by reference to the following hypothetical disposition: T devises property to his son A for life, with power to appoint the remainder among A's children as he shall see fit, and to the extent that it is not effectively appointed, the remainder is to pass to A's children in fee simple. This is a common type of provision which on its face seems sufficiently certain, but it is in fact replete with legal problems.
(1) As to the objects of a special power, since the designation is by a group or class description, its creation involves the construction or definitional problems of class gifts such as the inclusionary and exclusionary force of terms like heirs, issue, and children.",, Any appointment to or for a non-object of the power is void."1 9 Since the above hypothetical power confines appointment to A's children, grandchildren would ordinarily be excluded. 20 Also, in case a child of A predeceased him, leaving a widow or a widow and issue, provision could not be made for them under this power.
12 ' Thus, the inclusion of a definitional clause in the creating instrument clarifying such key dispositive words as "children," "issue," and "heirs" would seem to be in order. When the donee exercises the power, he encounters not only the definitional aspects of class gifts if he appoints to a class, but also such additional problems as the rules concerning class closing, lapse, survivorship, shares and such, many of which can be eliminated by careful drafting.
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(2) As to the interests creatable by the donee, the language of the hypothetical power gives no clue as to whether the donee may appoint in trust or create limited interests with remainders. The general rule is that there is no prohibition on this type of exercise, and in the absence of a contrary direction, the donee of a special power is privileged to do any of the things allowed for a general power, provided it does not benefit a non-object of the power.
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Certainly in the average case, the donee of such a power should be permitted to create not only limited estates and interests but also appropriate trusts required under the circumstances. As to both the objects of the power and types of interests creatable by the exercise (1940) . (1940) . of the power, great care must be exercised in the creation of a special power in order to provide for various possible changes of circumstances which may arise. Draftsmen must have an eye for both precision of meaning and latitude of action. Assuredly, in our example T would have desired his daughter-in-law or his grandchild to benefit or a spendthrift to be protected against his indiscretion by an appropriate trust. It is the lawyer's duty to peer into the future with his client in this respect and guide his thinking. Unless there is an attempt to foresee the contingencies, a special power of this kind may be entirely too limited to provide for the unknown future.
(3) Whether the power is exclusive or nonexclusive is not made clear by the creating language. May the donee discriminate between his children by appointing unequally among them or by entirely eliminating one or more of them? It is generally said that a special power is presumed to be exclusive, 124 but courts naturally turn such decisions on the words used, 1 2 5 and one cannot afford to invite construction litigation when drafting can be explicit on this point. However, it should be pointed out that the minimum cannot be too small because application of the illusory appointment rule requires that each appointee receive a substantial sum. 26 Although some states repudiate this doctrine, 27 in those where the rule applies, the minimum should be designated when the power is drafted, possibly expressed as a percentage of the available fund.
(4) Whether exercise of the power is mandatory or discretionary raises the question whether it is a mere special power or the type of power known as a power in trust. The Restatement classifies powers merely as general or special, and because a power is discretionary, it does not accept the common law power in trust concept which is an imperative power.
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As to it, the Restatement of Trusts says the donee is a trustee of the power of appointment, the subject of the (1940) . 28 RESATEmENT, PROPERTY § § 820, 323 (1940) .
Vol. 1964: 32]
trust, and that there must be a definite cestui for its validity, 12 subject to a 1959 amendment sanctioning his selection by the trustee or another under a power. 13 0 As previously pointed out, the power in trust concept is recognized in some states; and although equity will not normally enforce or aid the nonexecution of a power of appointment because it involves a personal discretion, if it finds the power to be in the nature of a trust, it may divide the appointive property equally among the objects of an unexercised power.
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(5) As to release of a power by the donee, general powers are freely releasable, 132 and the same is now usually true for special powers, except powers in trust.
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However, the common law decisions are not uniform. Allowing the donee to release his power aids alienation and may enhance the value of the property and estate in question under certain circumstances; but in the case of a testamentary power, release frustrates the donor's intent that the donee's discretion should not be foreclosed until his death, 34 and in principle it is contrary to the rules forbidding inter vivos exercise of the power or a contract to exercise it.Y5 If a power is releasable, a release may be effected at common law by delivery of an instrument under seal or upon consideration so stating to a person who would be adversely affected by an appointment, 136 by a contract with such person, 37 or by the donee's joining the takers in default in a conveyance of the property subject to the power. (1940) . But see Browne v. Hendley, 216 Ga. 411, 116 S.E.2d 537 (1960). (1940) . [Vol. 1964: 32 cluded in the donee's estate for federal estate tax purposes and allowed donees to release their present powers without gift tax liability. 139 This produced a rash of state statutes permitting release of powers of appointment, 140 which caused the Restatement of Property to change its position regarding the release of special powers by permitting their release, whether inter vivos or testamentary, unless the donor had expressed a contrary intent. 141 The terms of these statutes vary, and some may be of limited value because they deal merely with the formalities of release of a power which is releasable at common law. 142 Of course, any donee may refuse to accept a power by renunciation or disclaimer, but this is a different matter from the right to release a power which has been accepted.
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It would seem desirable when drafting a power to provide specifically whether release is permissible in whole or in part and to specify the mechanics of a release. The desirability of specifically sanctioning the release of special powers may be questioned in view of their nature and the donor's apparent desire to benefit the objects.
(6) As to the donee's creation of new powers, when allowed, although analogous to a delegation of his discretion, creation is generally upheld provided a non-object is not thereby benefited.
VIII SOME COMMON LEGAL PROBLEMS REGARDING CREATION AND EXERCISE OF POWERS OF APPOINTMENT
A. Exercise Before the Power is Created As to date of creation and date of exercise, a power cannot be exercised by the donee's deed or will which becomes operative before the power is created, but a power in existence at the donee's death, although created after the execution of his will, may be exercised by it.148 Though a power cannot in logic be exercised before its creation, courts sometimes avoid the consequences of this fact and uphold such appointments in hard cases by various devices, including the doctrine of incorporation by reference and acts having independent legal significance. 49 It is usual to provide expressly for such appointments.
B. Gift in Default of Appointment Whether a power is general or special, it seems mandatory that a gift in default of appointment be included. If the gift in default is not carefully drafted or is not included, litigation is almost certain to occur if the power is not exercised by the donee. As previously stated, when there is a general power and no gift in default and the power is not exercised, the property reverts to the donor or his estate; but if an attempted exercise is ineffective, the doctrine of capture may result in the property being awarded to the donee or his estate, even though there is a default clause. Ir0 If a special power is unexercised, the court may imply an appointment to the objects of the power and make a per capita distribution of the property.' 1 6 Not only should there be a well-drafted default clause in terms of takers and nonexercise, but it should also provide for defective or partial exercise by the making of a gift over "to the extent that the power is not effectively exercised," instead of the conventional formula of yesterday, "in default of and until appointment." Possibly a hotchpot provision should also be included. (1912); RESTATEMENT, PROPERTY § § 344, 348 (1940) . (1940) . [Vol. 1964: 32 C. Lapse and Pretermission If a legatee or devisee predeceases the testator, the gift lapses except to the extent that the will itself or an anti-lapse statute provides a substitute taker, and such statutes now exist in nearly every state. 15 2 In a typical power of appointment case, T by will creates a general testamentary power of appointment. If the donee predeceases the donor, it is usually held that the power lapses or never comes into being. 15 3 If the donee-survives and makes an appointment by his will and the appointee predeceases him, courts generally disregard the relation back theory and apply an otherwise applicable anti-lapse statute to the appointed property just as though the donee were the testator-owner. 1 5 4 As to the application of an anti-lapse statute to a special testamentary power, it can in no event apply unless the statutory substitute taker is an object of the power. 1 55 Even where the substitute taker is an object and also bears the required relationship to the donee,1 5 6 since the donee of a special power is in no sense regarded as the owner of the property, an antilapse statute should not apply on any such theory, regardless of intent.
By virtue of statute in nearly every state, if a child is omitted from his parent's will, under certain conditions he is entitled to his intestate share of the estate. 57 On reasoning similar to the lapse cases, some courts permit such a pretermitted child to share in property appointed by the donee-parent as if he owned it. 5s Since these statutes are designed to effectuate a testator's presumed intent, it would seem that the donee's intent is the intent at issue where the appointment is made by will and the appointee predeceases the donee-testator or pretermission of a child occurs. Thus, both as to testamentary creation and exercise of powers, it is in order to provide for the possibility of the donee predeceasing the donor or the appointee, and the pretermission of a child.
D. Application of the Rule Against Perpetuities
In both the creation and exercise of powers of appointment, the Rule Against Perpetuities constitutes an ever present danger. This is particularly true when substantial wealth is involved and every effort is being made to minimize taxes through the utilization of trusts, powers of appointment, and future interests designed to shield the property involved to the full extent allowed by the common law or some other rule against perpetuities. Thus, the second or even the third estate tax on the property may be avoided by the use of life estates and remainders for the maximum period the Rule Against Perpetuities allows ultimate disposition to be postponed.
In the creation of powers of appointment, the draftsman should hoist the red flag of danger if the donee is a natural person who is not in esse when the power is created, or even though he is in esse, whenever the power may be exercised by a successor-donee who is not in esse at the date of creation of the original power. Likewise, where a corporate donee may exercise the power in favor of persons not in esse at its creation, caution is counselled. For a general power presently exercisable to be valid, it must become exercisable, if at all, within the perpetuities period which, at common law, is lives in being at the creation of the power and twenty-one years plus any actual gestation periods involved. 1 9 Therefore, such a power given to the survivor of a class of unborn persons is invalid because the donee may not be ascertained within the allowable period. Thus a conveyance to A for life, remainder to his first son for life with a general power to appoint by deed when he attains age twenty-two is void if A has no son living when the conveyance is made. 0 0 That an actual exercise of the power may occur beyond the period is immaterial because the objective of the Rule Against Perpetuities is to prevent the undue tying up of property, and a general power presently exercisable is regarded as the equivalent of absolute ownership because the donee can at any time make himself the complete owner.
1 l GRAY, THE RULE AGAINST PERPETUITIES § 473 (4th ed. 1942); RESTATEmENT, PROPERTY § 374 (1940) . (1940) .
Thus, it is only necessary that it be certain at the moment of its creation that such a power will either be freed of any condition precedent to its exercise or that it will fail within the period of the Rule. 161 As to creation of all special powers and of general testamentary powers, they are treated alike and are valid only if it is not possible for the power to be exercised beyond the period of the Rule Against Perpetuities. Thus, a conveyance to A for life, remainder to his first son for life, remainder as he shall appoint by will is void if A has no son living when the conveyance is made.
62
While it seems that with few exceptions an indestructable private trust may not have a perpetual duration,' 63 it is settled that since the Rule Against Perpetuities is concerned only with vesting, the duration of a private trust is not subject to the Rule Against Perpetuities if the interests are vested, 164 and the administrative powers of the trustee of such a trust are also valid. 165 However, if a discretionary or "sprinkling" trust is so created that it may last beyond the perpetuities period, with the corporate trustee having power to sprinkle income among the beneficiaries, to pay out or accumulate income, or to distribute corpus to or among such beneficiaries, such a power is void if it might be exercised at a time beyond the perpetuities period. " 6 Thus, if a testamentary trust is created to sprinkle income and to pay out or accumulate income or to distribute corpus at the trustee's discretion among the testator's children and grandchildren for their lives and at the death of the survivor to transfer the corpus to a named charity, all the interests are vested. However, the provision for the grandchildren who were not living at the testator's death is void because the trustee's special power of appointment may be exercised beyond the period of the Rule. In essence the discre-tionary trust is a special power of appointment, although it is not always so recognized. 167 Because of its frequent use in discretionary and other trusts, another matter to be borne in mind for trusts which may last longer than the perpetuities period is the rule against accumulations which makes a power to accumulate income liable to invalidity on the ground that such accumulation is illegal. At common law the allowable accumulation period is the same as the Rule Against Perpetuities, 68 and this is the rule in most American states, although the period has been shortened by statute in some jurisdictions. 6 9 As to any testamentary discretionary trust or accumulation trust which might last beyond the perpetuities period, in order to prevent invalidity on the ground of infraction of the rules stated above, it should be specifically provided that twentyone years after the death of the last survivor of named or identified persons living at the testator's death, accumulation should terminate and income should be paid currently, and sprinkling of income or principal among beneficiaries should likewise cease at that time. In view of such considerations, it would seem wise to limit the duration of a private trust to the applicable perpetuities period, both because the maximum common law period would ordinarily provide a century of duration and because such a durational rule seems to be crystallizing.
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As to the exercise of powers of appointment, different rules apply to general powers presently exercisable and to all special powers and general testamentary powers. Since a general power presently exercisable is the practical equivalent of ownership in terms of freedom of alienation, the time for validity of appointments under such a power for purposes of the Rule Against Perpetuities is calculated from the date of exercise of the powerY. 7 On the other hand, if the power is a special power and is exercisable by deed or will or if it is a general power exercisable only by will, the validity of such appointments for purposes of the Rule Against Perpetuities is measured from the date of the creation of the power because the donee (1940) . [Vol. 1964: 32 may not at will make himself the complete owner. 17 2 For both a general testamentary power and a special power, a different rule is applicable under the doctrine of the "second look." Under this doctrine, an appointment is invalid under the Rule Against Perpetuities only to the extent that its exercise or limitation, construed in the light of the circumstances existent when the power is exercised but measured for the purpose of applying the Rule from the time when the power was created, violates the Rule because such appointed interests are not certain to vest within that time. For example, if property is bequeathed in trust to pay the income to the testator's son A for life, remainder as he shall appoint by will to his children, and A by will appoints the income to his children for life, remainder at the death of the survivor of his children to his lineal descendants then living, such an appointment is valid if A's only children were in esse at the testator's death. 173 Thus, the facts are judged not on the basis of what might have happened in the future as of the date of the donor-testator's death but on the basis of what has happened between the date of the testator's death and the date of the appointment by the donee, and then on the basis of what might happen after the date of the appointment. This enables the donee of a general testamentary power or of a special power of appointment to appoint interests which the donor himself, the testator in this case, could not have validly created.
Since an appointment under a testamentary power or a special power must, subject to the doctrine of the "second look," be read back into the creating instrument, the risk of making invalid appointments by oversight is acute in the case of the blending of the donee's own property with property over which he has such a power of appointment. Thus, if the donee creates a residuary trust "of all the residue of my estate, including property over which I shall hold any power of appointment," such a trust is often valid as to his own property but invalid as to the appointive property. 174 While it is not the common law rule, in many states a residuary clause is by statute deemed to exercise testamentary powers of appointment.' Therefore, by way of protection against inadvertant exercise, the creator of a power of appointment should require that it be specifically referred to in order to be exercised, or the draftsman of the donee's will should either expressly negate the exercise of the particular power or include a clause which excludes the exercise of any power of appointment which is not specifically referred to in the will.
E. Conflict of Laws
The increasingly peripatetic habits of Americans and the multistate contacts of property ownership underscore the necessity for the estate planner and draftsman to be alert to certain conflict of laws problems lest his client's estate plan and its disposition be frustrated by the application of arbitrary conflicts rules which might have been averted by proper foresight and drafting. While the hazard of attempting to suggest reliable guidelines in this area of law is recognized, at least some general observations seem to be called for in a discussion of this kind. In the solution of typical conflicts problems involving trusts, there are three sets of variables in the applicable rules, depending upon (1) whether the res consists of movables or immovables, (2) whether the trust is inter vivos or testamentary, and (3) the type of problem at issue, i.e., validity, such as capacity of parties or compliance with local property law; construction, such as the meaning of terms like "children" or the closing of a class; and administration, such as the trustee's powers or allocation of dividends.1
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In their decisions the courts are making an effort to keep the law measurably abreast of social conditions. This effort is manifested by a growing tendency in judicial choice of law situations involving trusts and estates for courts to modify traditional conflicts concepts so that undue disruption of an expressed dispositive plan may be avoided by the selection of the most favorable law. 7 7 As to inter vivos trusts of movables, and possibly as to such testamentary trusts, the settlor or testator is permitted to specify in the deed or will the state law which shall govern the transaction, provided it does not 175 Schaeffer v. Haseltine, 228 N.C. 484, 46 S.E.2d 463 (1948) violate settled public policy of the situs state and has some reasonable connection with the transaction. 17 If the instrument contains no such express designation of a governing law and the settlor's intent is not otherwise made clear, the state law applied is generally that of the jurisdiction having closest contact or connection with the trust. Such contacts include the place where the trust is to be administered, the situs of the trust res, the trustee's place of business, the domicile of the parties, and the place of execution of the trust instrument.1 79 Subject to the doctrine of equitable conversion, as to inter vivos or testamentary trusts of immovables, the settlor's intent gets less consideration, and situs law is generally applied. 8 0 The privilege of specifying in the dispositive instrument the state law which is to govern not only prevents conflicts problems, but it should also avoid litigation by enabling a lawyer to draft in accordance with a state law on which he is expert and perhaps to select a favorable jurisdiction. Testamentary and inter vivos trusts are normally drafted in accordance with the law of the settlor's domicile at the time of execution; and with regard to their validity, construction, and administration, that law should usually be the specified governing law, unless it is preferred to rely upon the court and conflicts rules.
As to powers of appointment, conflicts problems arise when the donor and donee are not domiciled in the same jurisdiction or when the appointive assets have a situs in a state where neither the donor nor the donee is domiciled. Even if all contacts are with a single state when the power is created, this may not continue. Quite often today, a person is domiciled in one jurisdiction when he makes his will, in another at the time of his death, and a third state is the situs of both movables and immovables owned by him. By traditional rules his testamentary disposal of movables is governed by the law of his domicile at death""' and his immovables by the law of the
SitUS.' 8 2
Thus, it is always wise to be certain that every will or deed meets the required formalities of all states having a present or prospective contact with the transaction. In addition to the privilege of specifying the applicable state law, some of the more important construction problems may be avoided by cognizance of them and the insertion of provisions to control in either the creation or exercise of the power. For example, problems which are decided on the basis of the intention of the donor or the donee may be explicitly provided for and litigation prevented. Who are the objects of the power is a matter of the donor's intent, and if the objects of the power are "children" or "issue" or "heirs" of a named person, a definitional clause settling the matter may be inserted by the draftsman of the power. 8 3 Whether a power is exercised is a matter of the intention of the donee, and a clear intent properly manifested to exercise or not to exercise a power will eliminate this question. Choice of law problems which involve not questions of the intention of the donor or of the donee but rather policy questions such as restraints on alienation or the Rule Against Perpetuities are not so easily handled by specific provision. 8 4 Such is the state of uncertainty in the conflicts rules regarding powers of appointment that useful generalization is difficult.',, For the estate planner and draftsman, principal legal focuses as to powers of appointment concern their creation and exercise. They are usually created as part of a single conveyance, inter vivos or testamentary, which often involves successive estates, legal or equitable, and the same law usually governs the whole transaction, 8 0 which, as above stated as to movables, may be specified by the transferor- [Vol. 1964: 32 donor. 8 7 As to immovables, situs law controls the validity of creation of a power by deed or will.1 88 As to movables, the same is true for inter vivos creation, 8 9 but the law of the donor's domicile appears to control testamentary creation. 9 0 As to exercise, situs normally governs the formal validity of an attempted inter vivos appointment of personalty,' 9 1 and the same is true for either a deed or a will exercising a power of appointment over land. 9 2 Regarding the validity of a testamentary appointment of personalty, it is the general rule that if the will provision is valid under the law of either the domicile of the donee at his death or that of the donor when he executed the instrument creating the power, the appointment is valid. 193 The basic common law theory of relation back is of much importance in the solution of a conflicts problem when creation and exercise of the power occur in different jurisdictions, and the donee's will exercising a power must generally meet the legal formalities ot the donor's state on the theory that the property passes from the donor to the appointee. 94 Complete and careful drafting of the dispositive instrument which creates the power should usually specify which state law the donor wishes to govern its validity and perhaps should empower the donee to select the state law to govern its exercise by him. Such provisions will likely prevail in the absence of real conflict with local policy, and frequently even in policy matters. The exercise of a power of appointment by a nonresident donee usually involves the laws of two states. The laws of the states differ in so many particulars that conflicts have arisen and will arise with greater frequency as the increased utilization of powers of appointment makes itself felt.
Recognition that the donee of the power usually has the right to direct that the appointive property shall be administered in the donee's domicile, and also the right to direct that the construction and effect of the exercise of the power and the powers and authority of the trustee to whom the fund is appointed shall be determined by the laws of his domicile, would help estate planners to avoid some of the more important conflicts.1 9 5
Thus, it seems possible that between them, the draftsman who creates the power and the draftsman who exercises it can eliminate by proper drafting a large part of the area of conflict of laws involving powers of appointment. However, in the matter of specification of governing law, there can be no one rule because of variant fact situations and legitimate differences of opinion by draftsmen. 0 0
IX
A SUGGESTED PROVISION FOR POWERS OF APPOINTMENT
The following provision is calculated to settle certain of the principal problems previously mentioned in connection with the creation and exercise of powers of appointment. For convenience of use it is presented in the form of a numbered set of answers to these problems, and it may be adopted, rejected, or altered in whole or in part. Subject to such modifications as may be in order to suit the particular case, the entire provision or parts thereof may be included and made applicable to one, some, or all of the powers created by the dispositive instrument.
Unless otherwise provided, the donee of any power of appointment created by this instrument in its exercise may appoint (1) to any one or more of the objects of the power to the exclusion of other objects; (2) to children or grandchildren even though the parents of such appointees are then living; (3) limited or unlimited interests, present or future, including life estates and remainders; (4) outright or in trust, in which case he may select trustees who need not be objects of the power and confer powers of appointment and such administrative powers as are 2"Durant & Herterich, supra note 185, at 207. deemed appropriate upon any trustee selected; (5) subject to such conditions and such lawful spendthrift and other restrictions as may be designated; (6) by creating in any object a general power of appointment or a special power to appoint among objects of the original power; (7) provided no interest, power, or condition shall be created to benefit anyone not an object of the power being exercised.
(8) Any power exercisable by will may be so exercised only by specific reference to it in the donee's will. (9) Any power which is created by will may be exercised by the donee's will, whether such will is executed before or after the date of the donor's death.
(10) All powers created by this instrument are releasable in whole or in part. (11) Any releasable power of appointment or administrative power may be released in whole or in part (a) by a signed instrument in writing, filed either with the trustee of the trust under the terms of which such is created or with any court which has granted probate of the donor's will, or (b) in such other manner as may be provided by law.
(12) These powers of the donee are in addition to, and not in restriction of, powers he would otherwise have.
(13) Under any power of appointment created by this instrument, no person to whom an appointment is made may share in the gift in default of appointment unless he contributes the property appointed to him to the fund to be distributed as in default of appointment.
(14) So far as may be allowable, all questions relating to powers of appointment created by this instrument shall be resolved in accordance with the law of the state of [North Carolina]. 
